Session 3 Europeancorporatetax convergence



Pannelof the round table

GrégoryAbate, Deputy Director Tax Policy Department, France
Georg Geberth, Director Tax Policy, Siemens, Germany
Laurence Jaton, Head of Group Tax, ENGIE, France

WendelinStaats Head of division, Federal Ministry of Finance,
Germany

Dieter Weber, Partner, Tax Partner /As\itzerland

Thedebatewill focus on the intentions of the French/Germ@overnments
the expectations of the French/German business andealbthe viewsof a

non EU StateSwitzerlanglalsoable toshareits own experienceof
convergence in &deralState.
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Agenda

Introduction : Update on the French & German views on the
CCTB & CCCTB proposal and on the bilateral discussions

1stpart : CCTB : at the heart of the convergence discussions
between FR/DE with a focus on
Scope
Generalprinciples
Incentives : focus on R&D and cross border loss mechanism
Anti-abuse measures : focus on SwHover and interest limitation

2"d part : Broader political challenges
CCTB : governance for interpreting, for amending, for rate setting ?
CCCTB : acceptability, adequacy of the 3 or 4 allocation criteria ?
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Introduction

Brief background of the 2016 Fltbposalg§ CCTB+CCCTB)

Whatisthe main objective of the French and German
Governmentsvhenimplementingthe EUproposals?

promotingcompetitivity of their businesses|q )}
Increasinghe EUintegrationfor more growth ( );
curbingaggressivéax planning { ),
iIncreasingefficiencyof administrations € ).

A single initiative itwo stepsfor the EC
Is consolidationikelyto be reachedat 27within 10 years?

How carwe avoida longintermediaryphasewhichwill
jeopardizemost of the EUproposalggoals ?
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CCTB : Scope

Mandatory set of rules for a common tax base for companies

(incl EUPE)belongingto a consolidatedyroup (revenue>750a € 0

Volontaryopt for smallergroups

Parent+ direct and indirect EU subsidiaries> 50% voting rights
and 75%of capitalor rightsto profit

Specifiaulesfor financialand shippingbusiness

Transparententities : taxable basiscomputed under CCTBules
andincludedinthed K I NB KiasisR S NI &

PE: new conceptfrom OECOBEPS).

U9

Two systemsto manage: competition issuesfor Businesglevel
playingfield) and efficiencyissuesfor States? Why not an option
for all businesse# the mandatoryscopeis not extensive?

Interactions with domestic tax consolidations system
harmonization of the rules needed (scope and consolidation
mechanismstreatment of minority shareholdery?

Functioningwith non EUgroupwith EUsubsidiarieor EUPE?
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CCTB : Genermfinciples

Taxbaseindependantfrom accountingbase: broadly designec
tax base

Realisatiorprinciple (accrualof revenuesat realisationexceptfor

long term contractswith early recognitionwhen milestonesare
completed

Individualapproach
Yearlyprinciple

——

Simplicitydifficult to reachif accountingrules not harmonized
Why not first harmonizingthe accountingrules and then the tax
baserelying on the accountingrules ? Particularlyimportant for
income recognitionincurring of expenses depreciation pooling
conceptand « economicownership» concept,provisions,stocks
Somenotionscomefrom IFRS

Transfer pricing rules within the EU will remain but probably
more harmonized?
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CCTBIncentives. R&D supededuction

A R&Duplift deduction of 50% of the costs (excl costsrelated to
movableassetsup to 20a € and25% for exceedingamounts

A SME: 100% uplift up to 20 a € and 25% for the exceeding
amounts

A The main advantageof this regimeis its simplicity and visibility
for the developer

A Shallthe CCTBiave R&Dincentivesand shouldit be left at the
MSdiscretion?

A Doesthisrule preventMSto haveother R&Dincentive(like CIRIn
France)? Probablynot but politicaly financialy difficult to have
additionalmeasures?
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CCTBIncentives. lossrelief for foreignsubsidiaries

A Temporary cross border utilisation of lossesuntil adoption of
CCCTB

A Automaticrecaptureafter 5 years

A Why limiting to « immediate» subsidiarieor PElocatedin other
MSof the shareholderonly ?

A How will the direct link be implementedin caseof a tax group
either at the LI NBIgvél X &t the & dzo & A Rvel(thkpagei
might be different from tax subjec) ?

A Quid of the final loss ? What is the ECJcaselaw position (ie
territoriality principle) ?
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CCTB Antl-abusemeasures Switchover

A Taxationof dividendor capitalgainlinkedto an entity residentin
a 3rd country subjectto a statutory corporatetax rate lower than
half of the statutorytax rate of the shareholder

A Taxationsubject to the content of a tax treaty between both
States

A Foreigntax credit creditable(if shareholdemot in a lossposition)

A This clausewas excludedfrom ATAD,why shall it be included
againin the CCTBArethey not enoughanti-abusemeasure?

A Sinceit is an anti abuseclausewhy not defininga minimum rate
consideringthe lower rate in the EUor at leasttake into acconut
the EUaverage?

A Couldthis measurealso apply within the EUfor low tax MSin
absenceof minimumrate ?
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CCTB Anti-abusemeasures Interestlimitation

A Sameas ATADexcept for the safeguardrule concerninggroup
leverageor goupEBITDA

A Why is the safeguard clause (ATAD 84.5) not contemplated
anymore? Isit proportionalfor an anti-abusemeasure?

A ATADis more flexible sinceit opensmore optionsto MS Would
MS claim for more flexibility and keep the ATADwording asit is
currentlytransposed?
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CCTB Governancematters(1/2)

A Many powersgivento the EuropeanCommission
A Fewoptionsto MS(ex: article 24 for pensions)

A ByTaxAdministrationslegislatorswhentransposingDirective

A By Tax Administrations when implementing (guidelines, ruling
process?)

A ByTaxJurisdictions localjurisdictions/ ECJ

A article 47 : pre entry lossescouldbe deductedfrom CCTB
A deferral: whichruleswill applyfor pendingdeferralregimes?
A Taxgroup: what will happenwith specifictax consolidationrules?

A Needfor unanimity Enhancedooperationprocedure?
A Roleof the EuropeanCommissior?
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CCTB Governancematters(2/2)

A Directive does not affect MS right to set their own ClTrates
SomeMSwant to avoida raceto the bottom : minimumrate ?

A How to avoid that MS multiply local taxes to restore their tax
sovereigntywhichwill curb simplificationand growth ?
A Deductibilityof localtax from CCTR

A Are France and Germany satisfiedconfident with the impact
analysif the Commissior?

A Havethey carriedout their own analysis?
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CCTB : Questiofimm the audience ?
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CCCTB :raalisticgoal in an acceptableelayfor businesses ?

A Only a consolidated system and one stop shop will reduce
significantlycompliancecosts(return, WHTfiling, TPdoc X)

A Only a consolidatedsystemwill reducethe TP constraintsfor EU
flows or EUbusinesseorganisation®r WHT

A 3 equalywelghtedfactors:
Wherelabouris performed(payroll+ number)
Wheretangibleassetsarelocated
Wheresalesof goodgservicesare destinated
Quiddata (or intangible)a 4th factor proposedby EP?

A Onestop shopapproach:
the Principal Tax Authority to initiate and coordinate the
audits OtherMScanonly requestan audit
ThePTAto collectandredistribute levies to other MS

A Relianceon the Taxjurisdictionof the MSof the PTA

A Interaction with third countries: applicationof tax treaties ? Tax

residency? Trendfor a singleEUtreaty policy ?
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Swissxperience principle

Federal Tax harmonization law by Swiss Parliament in 1993 (after a 25 ye
discussion) to harmonize the 26 cantonal tax laws

Legal basis for harmonization in Swiss constitution Art. 129:

«Der Bund legt Grundsétze fest tber die Harmonisierung der direkten Steuer
von Bund, Kantonen und Gemeinden; er beriicksichtigt die
Harmonisierungsbestrebungen der Kantone.

Die Harmonisierung erstreckt sich auf Steuerpflicht, Gegenstand und zeitlich
Bemessung der Steuern, Verfahrensrecht und Steuerstrafrecht.

»

«La Confedération fixe les principes de I'harmonisation des imp0éts directs de
la Confédération, des cantons et des communes; elle prend en considération
les efforts des cantons en matiere d'harmonisation.

L'harmonisation s'étend a I'assujettissement, a |'objet et a la periode de calcL
de I'imp0t, a la procedure et au droit penal en matiere fiscades

»
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Swissxperience partialharmonization

Harmonized

Not
harmonized

Indirect

harmonization
method

A Income/profit/ wealtl/ capital real estateprofit
A Procedures

A Inheritanceand gift tax
A Alltax rates

A Legalframeworkon federallevel
A Implementationby cantonsin cantonaltax law (indirect harm.)
A Directapplicationin caseof cantonalnon-implementation
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TheSwisexperience lessondearned

Massive , €.g.onetax
return in cantonof headquartey cantonswith brancheso

receivecopyonly
Procedures
for taxpayerandtax adminstration
e.g.forinvestors
Nonharmonizationof Iscrucial
Ongoingverticaland horizontaharmonizationsincel993
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CCCTB : Questiofiem the audience ?
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Exhibits: other key CCTB articles
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CCTBIncentives. Allowancefor Growthand Investment
(AGI)

A AGlequity base: equity of taxpayerg tax valuein assossiatedies

A Avyield of the AGlequity baseincreaseshallbe deductiblefrom
taxablebasis

A Avyield of the AGlequity basedecreaseshallbe taxable

A Computationover the first 10 yearsbasedon initial AGlequity vs
annualcomputationafterwards

A Yield: euro arealQy governmentbond + 2%

A Opportunity of the measure vs less restriction on interest
deduction?

A AGlis procyclicaland only temporary

A AGlis drafted asa mandatoryregimewhile it shouldrather be an
optionalregimesinceit canhurt businesseslueto the increaseof
the tax baseduringeconomichardship
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